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President’s Thoughts 

By Billy J. Mathis, FCSI, CDT 

It is around the Holidays that one begins to take stock of their lives and whether they think they have made 
an impact here and there.  My one goal that carried me through all my time both in the US Air Force and 
here in civilian world with Taggart Architects and CSI was that I always strived to make things a little better 
than when I started.  My hopes are that I have been able to accomplish this.  I feel that I may have done a 
few things right, faced some unique challenges and came up with some creative solutions, and that 
occasionally along the way maybe influences someone or two to move forward and accomplish their dreams 
and goals.  This is all I can hope for and all I can truly aspire to accomplish.   

The holidays also bring out the charitable and forgiving natures in most people and shows us what the world 
could be like if we lived this every day and not just during the holidays.  With this in mind I would like to 
challenge everyone to do one act of kindness.  Donate to a local foodbank, give time to a serving line 
somewhere, find a program that helps those less fortunate and donate time – materials – or funds to move 
them forward, or just help someone out who is in need.  You will find that this type of action is contagious 
and will help others move forward to help as well. 

Finally, I would like to offer my prayers to those travelling, those who need comfort, and all of those overseas protecting our “Way of 
Life”. 

 

Happy Holidays to All. 

May the blessings of this season fill your heart with peace, 

love and laughter. Happy Holiday season. 



What I Learned From CSI - HVAC Filtering 

By:  Gary Bergeron, CSI, CCS, GSR Technical Chair  

Many of us are getting weary of the Covid 19 quarantine and are venturing out in public in a limited way.  If you have 
seen the recent media reports on Covid measures for building HVAC systems and ventilation, some of the 
recommendations are to increase the fresh outside air in the space and/or to replace the standard HVAC air filters 
with High Efficiency Particulate Air (HEPA) rated filters.  These recommendations are constantly changing as more 
is learned about the airborne virus transmission in the pandemic.  There are some issues with some of these 
recommendations which are discussed below. 

Increasing the fresh outside air is the “dilution is the answer to pollution” reasoning.  Most public buildings do not 
have operable windows.  When operable windows are part of the building, opening a window is possible, but this 

measure only works well if the HVAC system has extra cooling capacity on the summer or heating capacity in the winter.  Most HVAC 
systems do not have much extra capacity.  Most geographical areas in the Gulf States Region encounter hot humid summers and wet 
cold winters.  If the fall and spring outdoor conditions are favorable, the good conditions only last for several weeks. If the HVAC system 
is designed with outside air capability, most outside air capacity is a maximum of 25% of the total capacity.  Some recommendations 
are to “flush” the building with outside fresh air which is not always practical depending upon the building location and season. 

Replacing the HVAC system standard air filters with HEPA filters is not always possible.  Hospital operating room, emergency room, 
and isolation room HVAC systems are usually equipped with HEPA filters.  HEPA filters are very thick, 6” to 12”, compared to 1” or 2” 
filters in a typical HVAC system.  The filter rack in a normal HVAC system is not designed to accommodate the HEPA filters.  A 
standard Minimum Efficiency Reporting Value (MERV) 8 air filter also introduces much less air resistance to the HVAC system than a 

HEPA filter.  A typical MERV 8 air filter is like sipping Coke versus a HEPA filter is similar to 
sipping a chocolate shake through a straw.  The HEPA filter will cause a normal HVAC blower 
to work much harder and overheat the motor from the increased air resistance.  Portable HEPA 
filtration units are an option, but they can be noisy and distracting because of the airflow exiting 
the unit. If you want to learn more about the latest building design and construction techniques, 
come to the next local CSI chapter meeting to learn more. 

HEPA filter diagram 

h�ps://en.wikipedia.org/wiki/HEPA#/media/

File:HEPA_Filter_diagram_en.svg  

Standard 2” thick MERV 8 air filter 

h�ps://www.zoro.com/zoro-std-cap-pleated-filter-

24x24x2-merv8-g7470876/i/G7470876/ 





It’s All About Transparency: How Fire-rated Doors and Frames Contribute to Sustainable 
Buildings 
I Dig Hardware Blog - Lori Greene, I Dig Hardware Blog 

Authored By:  Tim Weller AHC/CDC, FDAI  

Over the past couple of decades, sustainable design has expanded from a loosely defined idea to a concept accepted throughout the 
architecture industry and regulated by several green building organizations. One of the first, and arguably most prominent, programs is 
LEED. There’s also The 2030 Challenge, which hopes to make all new buildings carbon-neutral by 2030. 

One of the more recent initiatives, the Living Building Challenge, describes itself as providing “a framework for design, construction and 
the symbiotic relationship between people, our community, and nature” to help projects become “truly regenerative.” The program uses 
a seven-petaled flower metaphor to measure building performance. Projects need to satisfy at least three of these Petals for partial 
certification and all of them to become a Certified Living Building. 

Given that less than 20 buildings worldwide have achieved full program certification since 2006, this may be one of the most stringent 
programs in the industry. As such, designers with projects aiming for full or partial Living Building Challenge certification will need to 
examine every piece of the building to reach their sustainability goals. 

This includes doors and framing systems. As repeated architectural features, they can substantially affect a building’s rating. But doors 
and framing assemblies have an extra challenge: not only must they meet the rigorous demands of the Living Building Challenge, but 
they may also need to comply with critical fire- and life-safety code requirements. If these standards are neglected, not only will a 
building not pass inspection but the occupants could be at risk for unnecessary harm. However, safety and sustainability don’t have to 
be at odds with one another, especially when there are systems available that satisfy both goals simultaneously. 

When door distributors understand what green building designations require, how they monitor specific building features and which 
products contribute to these initiatives, they can not only strategize to keep stock that meets the growing demand for sustainable 
architecture but also offer options to meet a firm’s design preferences. This not only contributes to a healthier tomorrow but can drive 
increased sales. 

What are Declare Labels? 

One of the seven Petals for the Living Building Challenge focuses on materials, specifically eliminating materials that have adverse 
environmental, health and social impacts. To codify this, the International Living Future Institute, the founding organization of the Living 
Building Challenge program, created Declare Labels. 

Declare Labels disclose specific material content and ensure the building product complies with Living Building Challenge criteria, 
proving a product contributes to specific sustainability benchmarks. Manufacturers and suppliers must disclose all ingredients in their 
products to ensure none of the over 900 “Red List” chemicals are used. They must also disclose sourcing information as well as 
lifecycle information. In these ways, Declare Labels reveal how a product will affect the environment from the moment it is created to the 
end of its service life, allowing specifiers to make the most informed decisions about which products will meet green building standards. 

 



Since their launch, these labels have positively changed the materials marketplace by improving both the visibility of ingredients and the 
exchange of information between manufacturers, distributors and design professionals to enable a future of healthier buildings. Declare 
Labels can provide useful information for programs other than the Living Building Challenge. As a public disclosure with a level of 
transparency that surpasses any other material label, they can be a part of any accurate assessment of a project’s impact on the planet. 

What do these labels mean for door distributors? 

While Declare Labels are often used to ensure a project will fit the stringent requirements of the Living Building Challenge, the amount 
of information they disclose can be useful for distributors, particularly for difficult to specify elements like doors. Doors not only have 
intricate design and installation requirements, but, depending on the application, they may also need to meet accessibility standards 
and comply with fire- and life-safety codes. 

Finding doors that fulfill each of those requirements while also contributing to a sustainable building can be challenging for those who 
don’t work with them all the time, so being familiar with these labels—what information they disclose and which manufacturers have 
adopted them—can help distributors better meet demand for sustainability-focused projects. 

When helping design professionals achieve certification, distributors who know which manufacturers and products have Declare Labels 
and what their labels disclose can help architects specify the right systems for their project as well as find comparable alternatives. For 
extremely specialized systems, like fire-rated full-lite glass doors, there may only be a few full-system options that meet Declare Label 
criteria. Because these options simplify the specification process by ensuring products meet sustainability goals, are compatible and 
satisfy critical fire- and life-safety requirements, distributors that stock these systems can maximize their investments while also 
contributing to ecofriendly construction. 

Further, while architects may be able to build sustainable and fire-rated systems from individual components, the process is difficult and 
may lead to product failure or incompatibilities. When distributors offer multiple fire-rated, full systems with Declare Labels, they can 
more readily satisfy a firm’s design preferences in a way that meets fire and life-safety requirements, bolstering their channel’s 
reputability and helping architects satisfy the Living Building Challenge’s Materials Petal. 

Opening the doors to Health & Happiness 

In addition to Declare Labels, the Living Building Challenge has two other Petals that can be tied directly to egress systems: Health & 
Happiness and Beauty. The Health & Happiness Petal focuses on improving the source of several health problems, both physical and 
psychological, to increase the quality of life and comfort that occupants can experience within a building. Projects can utilize full-lite 
doors and other glazing assemblies to create biophilic designs, increase daylighting and enhance a space’s level of visual comfort. 

Fire-rated, full-lite glass doors can increase access to daylight and connection to the natural world that surrounds a building, especially 
when specified in tandem with other systems that use large lites of glass. Whether glazed with transparent or translucent glass, these 
assemblies can help draw an adequate amount of light into a building while also meeting building code requirements for fire and life 
safety. Additionally, when these systems are combined with narrow profile frames, they not only maximize the glazing area but also 
offer a close visual match to non-fire-rated systems. This helps deemphasize the presence of fire- and life-safety rated products, 
contributing to a safe and welcoming atmosphere. 



Likewise, these systems can grant stunning views of outdoor gardens, natural landscapes and wildlife to those within the building. In 
doing so, fire-rated full-lite glass doors can help occupants feel connected to the natural world while still providing necessary safety. 
Studies have shown that providing this connection has multiple benefits, from reminding people of their ability to positively impact the 
planet to improving their ability to concentrate. Making the natural world visible from within a building can also reduce stress and help 
prevent burnout—both of which support occupant wellbeing. 

In addition to the Living Building Challenge, systems that contribute to occupant wellbeing have gained ground in the construction 
industry. Distributors that can point to specific ways products contribute to occupant health and happiness can meet the demand of 
these growing initiatives by helping architects design more comfortable and sustainable projects. 

Elevating designs without sacrificing occupant safety 

The other Petal that relates to doors and framing assemblies is Beauty. This Petal encourages design teams to put thoughtful effort into 
the look and feel of a building. It stresses that building designs should inspire and elevate the lives of the occupants, visitors and 
neighbors. Fire-rated full-lite glass doors can help create remarkably open and collaborative environments while establishing a fire and 
smoke barrier in the event of a fire. Using their ability to meet safety standards and design goals, these systems can elevate an interior 
space by fostering a sense of connection between the people within the building. 

This feeling of connection can serve to inspire, encouraging occupants to collaborate and push the boundaries of what each of them 
could accomplish on their own. Additionally, systems with slender profile frames can contribute to a cohesive design aesthetic between 
rated and non-fire-rated systems, which often have narrower profiles than traditional fire-rated frames. Creating an almost seamless 
visual transition between systems, fire-rated, full-lite glass doors with narrow profiles can improve the overall look and feel of a 
building’s interior. 

Not only do these types of doors and framing help architects design stunning projects, but they also can contribute to a project being 
certified by the Living Building Challenge. As such, distributors that carry them can drive more and higher sales as the demand for 
inspiring building design increases. 

How does knowing about the Living Building Challenge benefit distributors? 

Although most green building initiatives center on the responsibilities of designers and specifiers, knowing which products and 
manufacturers align with sustainable construction standards can also increase the value distributors offer. 

Distributors who invest in door and framing systems that contribute to multiple Petals in the Living Building Challenge can meet the 
rising demand for sustainable and occupant-centered architectural products. This includes knowing which systems have Declare Labels 
and how they can contribute to other Petals. Full-lite, fire-rated glass doors that have Declare Labels can help architects meet the 
criteria for the Materials Petal. They can also be a part of a design that is inspiring and focuses on improving occupant health and 
happiness. When distributors stock these products, they can help architects create a more environmentally conscious future without 
sacrificing their design preferences. 

Further, if there is an unstated message behind the Living Building Challenge and, more generally, the proliferation of green building 
initiatives, it’s that everyone in the building industry can help make buildings more ecofriendly—distributors included. Understanding the 
benefits of Declare Label products and systems that contribute to sustainable construction and occupant health and happiness can help 
distributors inform design professionals and contractors, creating a positive ripple effect throughout the entire building industry. 



It matters not who you love, where you love, why you love, when 
you love or how you love, it matters only that you love 

John Lennon 

 

You must not lose faith in humanity. Humanity is an ocean; if a few 
drops of the ocean are dirty, the ocean does not become dirty. 

Mahatma Gandhi 

 

We could afford the price of peace. Love is all it costs.  

Dolly Parton 

 

Peace begins with a smile.”  

Mother Teresa  



Consequential Damages, Arbitration, and Other Fun Stuff  
By Kevin O'Beirne, PE, FCSI, CCS, CCCA, CDT 

In prior threads on this forum, we've debated contractual remedies for late completion of construction. Some folks on this forum have 
even expressed a belief that liquidated damages for late completion are not enforceable. In response, I've often contended in such 
discussions that liquidated damages are, indeed, enforceable, but require design phase documentation of their basis, which needs to 
be reasonable. 

The often-cited hypothetical for discussing the reason for liquidated damages, rather than having to rely on lawyers to argue the merit of 
claimed direct and consequential damages, is late completion of construction of a casino. Until recently, I never knew an historical basis 
for this, having figured that it was merely an easy-to-understand example. However, it does have a basis in history, and it's a very 
interesting case. 

Following this Article is a modern summary of a 1980s case between a contractor and a casino addressing several important 
contractual principles, most notably: (1) the concept of consequential damages for late completion of construction, (2) the high bar for a 
court to overturn an arbitrator's decision in a dispute, and (3) the concept a proportionality in awarded damages (because, in this case, 
the awarded damages were 24 times the fee the contractor received for its services). This case ultimately led to important changes in 
AIA's standard contract documents, via the 1997 edition of AIA A101 and A201. This summary of the case is well-written and worth 
reading (attached at the end of this article. 

Among other things, I was intrigued at the court's opinion that the contractor should have negotiated a better contract. Yes folks, it 
matters what's in the contract, because sometimes you might actually be held to it. 

------------------------------ 

Kevin O'Beirne, PE, FCSI, CCS, CCCA 

Professional Engineer licensed in NY and PA 

Engineering Firm in Buffalo, NY 



The Timeless Lessons of Perini Corp. v. Greate Bay Hotel & Casino, Inc. 

Published - April 20, 2021 

Summary 

This article explores the history of Perini Corp. v. Greate Bay Hotel & Casino, Inc. and follows its path from four years of arbitration to its 
ultimate resolution by the New Jersey Supreme Court.  

Due to Perini’s delayed completion of renovations to an Atlantic City hotel and casino, an arbitration panel concluded that Perini caused 
the owner to suffer $14.5 million in lost profits and ordered it to pay this amount. 

Perini sought to have this awarded vacated in the New Jersey state courts on the grounds that (i) the operative contract did not contem-
plate the recovery of lost profits; (ii) lost profits could not be awarded after the project was substantially complete; and (iii) the $14.5 mil-
lion award was grossly disproportionate to the $600,000 fee that Perini was to be paid under the contract.  

In light of the great deference given to arbitration awards, the courts refused to vacate the award on the grounds that even if the panel 
had made mistakes in applying the law, they were not sufficiently egregious to justify vacating the award. 

The court effectively blamed Perini for its predicament noting that as a sophisticated construction company with experience in the casi-
no industry, it should have negotiated better contract terms that detailed and limited the damages for which it could be liable.  

The Perini decision had far-reaching effects with the AIA revising its standard conditions A201 to include a consequential damage waiv-
er and the industry as a whole having a greater appreciation of the finality of arbitration awards as compared to court decisions.  

Introduction 

Now nearly thirty years old, Perini Corp. v. Greate Bay Hotel & Casino, Inc.,i[1] remains an important case in the history of construction 
law, not only for its interesting facts but also the harsh lessons it teaches on both the finality of arbitration decisions and the importance 
of consequential damage waivers.  

The Story 

Central to the story is the Brighton Hotel in Atlantic City, New Jersey.  Built in 
1873, it was the first Atlantic City hotel to remain open during the winter.  Tout-
ing itself as having the "finest-of-clientele," it was also one of the very few At-
lantic City hotels with an outdoor pool.  Still another claim to fame was its po-
tent “Brighton Punch,” which was featured prominently in the hotel’s advertis-
ing and was said to be a favorite of frequent hotel guest Ulysses S. Grant.  Of 
the 1200 hotels in Atlantic City in 1918, only 30 had the prestigious Boardwalk 
address.  As the main thoroughfare for tourists, the Boardwalk was the most 
desired location for any hotel.  The Brighton, however, was located one block 
off the Boardwalk on Indiana Avenue.  And as anyone who’s ever played Mo-
nopoly knows, Indiana Avenue is far less valuable than Boardwalk.[2]  



In 1959, when it was one of the last wooden hotels still standing in Atlantic City, the Brighton was torn down and rebuilt as the Colony 
Motel.  In 1980, three years after the legalization of gambling in Atlantic City, the Colony was briefly reincarnated as the Brighton 
Casino.  Having experienced steadily-declining revenues for several years, Sands Hotel & Casino (“Sands”) purchased the Brighton in 
1981, renamed it “The Sands,” and realized a profit of $8 million during its first year of operation.  Sands recognized that the hotel still 
had problems.  First, as previously noted, the hotel was a full block from the Boardwalk.  Exacerbating this issue was the fact that there 
was no entrance to the hotel visible from the Boardwalk.  Finally, the Sands also believe that the hotel had a poor marketing 
strategy.  To address these problems, the Sands decided to undertake major renovations. 

On July 21, 1983, Sands entered into a construction management agreement with Perini Corporation (“Perini”) for partial renovation of 
the hotel and casino.  The original guaranteed maximum price (“GMP”) for the project was $16.8 million.  For its construction 
management services, Perini was to be paid a fee of $600,000 plus an additional 4% fee if costs exceeded $20 million.  The main 
components of the project were (1) expansion of the gaming areas; (2) creation of a new food court; (3) renovation of the two top floors, 
plus the addition of a new floor with “high-roller” suites; (4) the addition of a new entrance; and (5) the creation of an ornamental, non-

functional glass façade located on the wall which faces the boardwalk.  Sands described this final feature as a “new glitzy glass façade” 
that would hopefully catch the eye of persons on the boardwalk.[3]  

Incredibly, for a contract of this magnitude, it contained neither a completion date nor a time-of-the-essence clause.  Instead, the 
contract provided that once the GMP is established, a date of substantial completion would also be established.  The contract defined 
“substantial completion” consistent with its ordinary meaning as “the date when construction is sufficiently complete … so the [o]wner 
can occupy or utilize the [p]roject or designated portion thereof for the use for which it is intended. 

Even after a GMP was set, however, no substantial completion date was added to the contract.  The Sands later contended that the 
parties ultimately agreed to May 31, 1984 as the substantial completion date.  The evidence supporting this was that this was the date 
submitted to the New Jersey Casino Control Commission for substantial completion of the Project’s three main components: (i) 
expansion of the casino floor; (ii) construction of the high-roller suites; and (iii) the new entrance.  Also, Sands had told Perini that it 
would postpone the project until 1985 if Perini was unable to complete it before the start of the 1984 summer season.[4]  

As the summer of 1984 approached, it became clear that the work would not be 
completed by the Memorial Day target.  Perini performed its work and contended 
that it achieved substantial completion of (i) the casino and food court (the 
revenue-producing portions of the project) on April 17, 1984; (ii) the new 
entrance and façade on August 31, 1984; and (iii) the remainder of the project, 
including the high-roller suites, on September 14, 1984.  Perini contended that it 
was entitled to an excusable extension for the completion of the high-roller 
suites, and the only delay for which it had any responsibility was the four month 
delay to the glass façade.  

The Sand’s after Perini’s Renovations with its glitzy glass façade facing 
the Boardwalk. 



By letter dated December 21, 1984, the Sands purported to terminate the contract.  This prompted Perini to bring suit in New Jersey 
state court seeking a declaratory judgment that the Sands could not terminate the contract after the project had reached substantial 
completion.  Sands counter-claimed, and the court determined that the entire dispute was subject to arbitration under the 
contract.  Perini and Sands then submitted three issues to a three-person arbitration panel: (1) was Sands entitled to recover lost profits 
and, if so, in what amount; (2) was Perini entitled to the contract balances it claimed to be owed; and (3) was Sands’ termination of the 
contract wrongful.[5]  

The arbitration panel consisted of an architect, an engineer and an attorney.  The hearing began in 1985 but, due primarily to the 
disqualification of Sands’ attorneys in 1987 for misconduct and the amount of expert testimony submitted, the hearing did not conclude 
until 1989.  This was after more than sixty days of hearings.  By a two-to-one vote (the attorney arbitrator dissented), the panel: (i) 
awarded Sands over $14,500,000 in lost profits; (ii) failed to decide whether Sands had the power to terminate Perini after substantial 
completion; and (iii) never had to decide the issue of contract balance owed as the parties stipulated during the proceedings that Perini 
would receive $300,000 plus interest as its contract balance.  The lost profit award was based on the Sands’ profits in 1985 when it 
bucked the negative trend that other Atlantic City casinos were suffering.  The award itself consisted of just nine short paragraphs over 
two pages and included no explanation as to how the lost profits were calculated, nor why the panel ruled as they did.  Nor did the 
dissenting attorney arbitrator offer any explanation as to the basis for his dissent.[6]  

Perini was stunned.  On a contract in which it was to be paid just $600,000, it was now ordered to pay over twenty-four times this 
amount.  So when Sands sought confirmation of the award in state court, Perini sought to vacate it.  It argued primarily that: (i) there 
was no competent evidence to support the award; (ii) the award did not resolve all of the issues; (iii) an award of lost profits contravened 
the terms of the contract; and (iv) the award would result in manifest injustice in light of the gross disparity between the amount of the 
award and what Perini was to be paid under the contract.  

In confirming the award of lost profits, the trial court concluded that the arbitrators had not committed “the kind of gross mistake or clear 
disregard of applicable law that is required to overturn an award.”  The appellate court, in turn, affirmed the trial court’s decision 
concluding that the arbitrators had not been clearly mistaken as a matter of law as enough evidence had been presented to allow them 
to conclude that lost profits were reasonably foreseeable in the event of breach and the lost profit calculation was not speculative in 
nature.[7]  

Perini’s next and last stop was the New Jersey Supreme Court.  There, it argued that: (i) the award of lost profits was not in the 
contemplation of the parties at the time of the contract; and (ii) no lost profits should have been awarded for the period after substantial 
completion.  The Court limited its review to the following three issues: (i) whether the claimed mistake of law was reviewable by the 
courts; (ii) the continued validity of the principle that mistakes of law are the equivalent of undue means; and (iii) the disproportionality of 
the arbitration award.[8]  

Did it Matter Whether the Arbitration Panel Committed a Mistake of Law? 

As to whether the claimed mistake of law was reviewable, the Court first considered New Jersey’s arbitration statute which listed the 
bases for vacating an arbitration award.  As with most state statutes addressing this point, New Jersey’s statute required serious 
wrongdoing such as fraud, corruption or undue means on the part of the arbitrator(s) in order to vacate an award.  Notably, a mistake of 
law was not mentioned in the statute.  In its analysis of the case law, however, the court found that “mistake of law” could be grounds 
for vacating an award.  At first blush, this might have given Perini hope.  But any such hope was likely dashed when the court described 
just how egregious the mistake of law would have to be.  

 



[T]he arbitrators must have clearly intended to decide according to law, must have clearly mistaken the legal rule, and that mistake must 
appear on the face of the award.  In addition, the error, to be fatal, must result in a failure of intent or be so gross as to suggest 
fraud or misconduct.[9]  

With this high and nearly insurmountable standard of review in mind, the Supreme Court considered the issues. 

Were Lost Profits Recoverable? 

Citing the English case of Hadley v. Baxendale,[10] the court noted the standard common law rule that a party who is the victim of a 
breach of contract is entitled to recover those damages that were reasonably foreseeable to the parties at the time the contract was 
entered.  In other words, those damages that would arise naturally as a result of the contract’s breach.  Perini contended that lost profits 
were not contemplated by the parties at the time of the contract because the contract specified the remedies available in the event of 
either party’s breach.  The Court disagreed, noting that Perini was aware of: (i) Sands’ motive of increasing its profits; (ii) Sands’ need to 
have the project completed by Memorial Day; and (iii) the fact that the summer was the busiest and most profitable season.[11]  The 
Court, accordingly, found that lost profits were recoverable under these circumstances. 

Could Lost Profits Be Awarded After Substantial Completion? 

The $14.5 million award of lost profits covered alleged lost profits from May 31 to the date of termination in December, 1984.  Perini 
claimed and Sands appeared to agree that substantial completion of the project occurred on September 15, 1984.  Perini argued that 
under extensive and well-recognized case law, a party cannot continue to collect liquidated damages or lost profits after substantial 
completion.  The Court appeared to agree with this basic principle and cited many cases in which this rule was applied.  But yet again 
the Court back-pedaled.  It noted that this rule arises from the doctrine of substantial performance which in turn rests on principles of 
fairness, and is intended to protect the right of compensation of those who have performed “in all material and substantive particulars” 
notwithstanding the existence of “mere technical or unimportant omissions for defects.”[12]  

Focusing on the importance of the “glitzy glass façade” in attracting people to the casino, the Court concluded that it “might be 
inequitable” to apply the substantial performance doctrine against Sands as the façade was not completed by September 15.  Because 
the Court had virtually no indication of the bases for the arbitrators’ award, it was left to speculate.  And it did so in concluding that the 
arbitrators “could have found that that the uncompleted work was not a mere technical or unimportant omission or defect” and they 
“may have considered it fair to award damages even though the entrance could be used in its uncompleted state.”[13]   

Accordingly, the Court upheld the arbitrators’ award of lost profits after the date of substantial completion.  

Did the Disproportionality of the Award to the Contract Value Matter? 

With a near exhausted quiver of arrows, Perini next argued that the disproportionality doctrine, which can limit awards that are grossly 
disproportionate with the contract value, should preclude the award of $14.5 million considering Perini’s fee under the contract was only 
$600,000.  Perini cited to several cases in which the doctrine had been applied, as well as a reference to it in the Restatement (Second) 
of Contracts.  

The Court distinguished this authority noting that application of the disproportionality doctrine is generally limited to contracts in which 
some public interest is involved as opposed to contracts of a purely commercial nature.  After acknowledging the merit of Perini’s 
argument that it would never have accepted such a great risk for such a minimal fee, the Court nevertheless rejected its 
disproportionality argument. 



[Perini] was well aware of the high stakes involved in the Atlantic City casino construction industry.  By contracting with Sands, Perini 
offered its expertise in this risky endeavor.  At the time Perini and Sands entered into the contract, Perini had managed a number of 
construction projects in Atlantic City.  Considering the nature of this project, Perini might have bargained for a ‘no damages for delay’ 
clause…or a liquidated damages clause in the contract.  The only plausible conclusion, then, is that Perini left the resolution of a dispute 
over non-performance to third-party arbitrators.  We cannot say that under those circumstances the arbitrators manifestly disregarded 
any applicable unmistakable principle of New Jersey law.[14] 

In short, the Court said you, Perini, are a sophisticated commercial entity and as such you could and should have protected yourself 
from this outcome by negotiating better contract terms.  Furthermore, you assumed the inherent risks of arbitration, the most significant 
of which is the exceedingly difficult standard for overturning an arbitrator’s award.  

The Impact of Perini v. Greate Bay Hotel and Casino. 

The shock-waves of Perini extended beyond New Jersey to the entire U.S. construction industry.  The American Institute of Architects 
(AIA) responded by including, for the first time, in its 1997 update of its General Conditions (A201), a mutual waiver of consequential 
damages clause.  That clause also clarified that it did not preclude the award of liquidated damages.  

Perini also made clear that arbitration is not simply a private trial with hand-picked judges learned in construction law and practic-
es.  Rather, in light of the very narrow and strictly-applied bases for overturning an arbitration award, the parties are far more dependent 
on the fairness, intelligence and focus of the arbitrator(s) than they would be with a judge in a trial.  This is because whatever the ulti-
mate award, the parties will almost always be stuck with it.  All the more reason to be exceedingly careful in agreeing to arbitration pro-
visions, selecting arbitrators and detailing in the contract the scope of their authority.  

Finally, as for broader life lessons, Perini teaches us to never underestimate the importance of a “glitzy glass façade.” 

 [1] 129 N.J. 479; 610 A.2d 364 (1992) 

[2] https://atlanticcityexperience.org 

[3] Perini, 129 N.J. at 485. 

[4] Id. at 12. 

[5] Id. at 488.  

[6] “The Interesting Tale of the Greate Bay v. Perini Case and its Impact on Construction Law Today” by Jeffrey B. Kozek.  New Jersey 
State Bar Association Construction Law Section.  

[7] Perini, 129 N.J. at 488. 

[8] Id. at 488-89.  

[9] Perini., 129 N.J. at 494 (emphasis added). 

[10] 9 Ex. 341, Eng. Rep. 145 (1854). 

[11] Perini., 129 N.J. at 500. 

[12] Id. at 507.  

[13] Id. (emphasis added). 

[14] Id. at 515. 

 



NFPA: The Future of Crowd Monitoring  
By:  Lori Greene, I Dig Hardware Blog 

Over the weekend, a tragic crowd crush occurred at a Halloween event in Seoul, South Korea.  According to early news reports, at least 
150 people have died and more than 100 were injured, many of them young women in their 20’s.  Although this incident occurred on a 
narrow street, a crowd crush can also happen inside of a building.  As with all life safety issues, we must continue to be vigilant. 

The Washington Post has published an informative article on crowd crush: Here’s what causes crowd crushes like the deadly one in 
Seoul (.https://www.washingtonpost.com/world/2022/10/29/seoul-halloween-crowd-crush-surge/).   In this article, Mehdi Moussaïd, a 
researcher in crowd behavior at the Max Planck Institute for Human Development in Berlin, estimates that there were up to 8-10 people 
per square meter in the Seoul tragedy. 

“Martyn Amos, a professor at Northumbria University in England who studies crowds, said those large events need proper planning and 
people who are trained to manage crowds.  ‘The general point is that these incidents will keep happening so long as we don’t put in 
place proper crowd-management processes that anticipate, detect and prevent dangerously high crowd densities,’ Amos said in a 
statement to The Washington Post.” 

For several years, the National Fire Protection Association (NFPA) has been studying crowd management, focusing on ways that crowd 
managers and code officials could use a real-time crowd monitoring system to evaluate crowd dynamics.  It’s possible that potentially 
dangerous situations could be neutralized, if detailed, data-informed situational awareness could identify rapid changes in crowd 
density, movement, and other behaviors.  From NFPA: 

“Those are the aims of an ongoing Fire Protection Research Foundation (FPRF) project on data-informed crowd management. 
Launched last year in collaboration with the NFPA Data and Analytics Group, the goal of the project is to develop a low-cost, open-

source, proof-of-concept tool that can be used by safety officials to improve their real-time situational awareness of crowds. Funded by 
the National Institute of Standards and Technology (NIST), the crowd density tool will be capable of collecting, analyzing, visualizing, 
and reporting crowd data extracted from still images and video feeds. It is not intended to replace safety officials; instead, the tool can 
be used as part of the event planning process, and during live events to support crowd managers as they make timely, informed 
decisions.” 

For more information on this research, read the Crowd Source article in NFPA Journal, ( https://www.nfpa.org/News-and-Research/
Publications-and-media/NFPA-Journal/2020/July-August-2020/Features/Crowd-Control) or watch NFPA’s video below: The Future of 
Crowd Monitoring (https://www.youtube.com/watch?v=OhEBw9u_ZwU). 



Wordless Wednesday: Yet Another Restaurant Exit 
By:  Lori Greene, I Dig Hardware Blog 

Colin Watson of Allegion sent me today’s Wordless Wednesday photos, and if you look closely, I think you’ll be Wordless too.  What is it 
with these restaurants and their exits?? 

Wordless Wednesday: Not An(other) Exit 
By:  Lori Greene, I Dig Hardware Blog 

Tim Weller of Allegion sent me today’s Wordless Wednesday photo…if I had a nickel for every time I saw an egress door changed to “not an exit” 
by someone whose authority was based on their access to a printer or a Sharpie, I’d be rich!  



Wordless Wednesday: SMH (= Shaking My Head) 
By:  Lori Greene, I Dig Hardware Blog 

Austin Bammann of CIH sent me today’s Wordless Wednesday photos and I have no words left.  How do we reach retailers to 
educate them about their door openings?? 

One of my favorite retired fire marshals sent me 
today’s Fixed-it Friday photos, which illustrate one of his pet 
peeves.  The model codes don’t specifically prohibit signage 
instructing building occupants not to use an egress door, 
but do you think they should?  Could signs like this delay or 
deter egress during an emergency? 

Fix-It Friday: Conflicting Signage 
By:  Lori Greene, I Dig Hardware Blog 



Security vs. Accessibility 
By:  Lori Greene, I Dig Hardware Blog 

Last week I received an email from one of my coworkers, about inspections that are required 
by a state agency to assess the security of every school.  When setting the criteria for these 
inspections, security personnel noted that the doors were closing too slowly for optimal 
security;  their suggested closing speed was three seconds. 

Luckily, my coworker knew that three seconds was too fast for a door to close, based on the 
accessibility requirements.  The ADA Standards for Accessible Design state: 

404.2.8.1 Door Closers and Gate Closers. Door closers and gate closers shall be adjusted so 
that from an open position of 90 degrees, the time required to move the door to a position of 
12 degrees from the latch is 5 seconds minimum. 

ICC A117.1 – Accessible and Usable Buildings and Facilities includes the same requirement.  A faster closing speed is allowed for 
doors with spring hinges (1.5 seconds from 70 degrees to closed), but I would not recommend that spring hinges be used in this 
application.  For doors in schools and most other buildings, door closers must be adjusted so that the doors close from 90 degrees to 
12 degrees in no less than 5 seconds.  This Decoded article includes the BHMA recommendations for measuring opening force and 
closing speed. 

This “conflict” between security and accessibility could prompt conversations regarding which should take precedence, but there is 
really nothing to discuss.  The Americans With Disabilities Act (ADA) is a federal law, and schools must comply.  In addition, the 
International Building Code (IBC) includes requirements for accessibility, and some states also have their own accessibility 
standards.  There are very few exceptions that would release a public accommodation from compliance. 

When evaluating security, it’s important to remember that the adopted codes and standards must be followed.  In recent years, we 
have seen products that were intended to augment security, but could cause unintended consequences by limiting egress and/or 
impacting accessibility or fire protection.  With proper planning, doors can meet the requirements for accessibility, egress, fire 
protection – AND security (convenience too!). 



Fire safety considerations for cantilevered buildings 

BY JOSÉ R. RIVERA, PE,  ASSOCIATE PRINCIPAL, DIRECTOR OF PLUMBING & FIRE PROTECTION, 
LILKER ASSOCIATES CONSULTING ENGINEERS  

Bold cantilevered designs are prevalent today, as developers and architects strive to maximize 
space, views, and natural light in buildings. Cantilevered structures, however, present a host 
of challenges for building teams. 

Cantilevered buildings seem to be everywhere in New York City these days, as developers and 
architects strive to maximize space, views, and natural light in residential developments. With a 
seemingly insatiable demand for housing stock in a city that has limited availability and height 
restrictions in many areas, cantilevers have become a go-to solution and a design element in their 
own right. Central Park Tower, New York City’s tallest residential building and home to Nordstrom’s 
flagship Manhattan department store, famously incorporated the concept on the 13th floor to 
enhance views of the park.  

Bold cantilevered designs are not without challenges though. In addition to basic structural 
challenges, fire protection and life safety considerations need to be addressed from the perspective 
of the cantilevered building, as well as from the adjacent building. Both properties are at risk from a 
fire initiated in either building, which can spread via conduction in solid materials, convection 
through circulating fluids such as air, or thermal radiation. To maximize life safety and fire 
protection, New York City mandates stringent standards when  considering a cantilevered 
construction option.  

The 2014 New York City Building Code Section BC 705.12 requires a formal, peer-reviewed fire 
engineering analysis acceptable to the Commissioner of Buildings, where a portion of a new 
building is cantilevered over an adjacent building or a tax lot by a horizontal distance greater than 
one foot. A separate approval from the fire department is also required regarding access to the 

buildings and roofs in accordance with the New York City Fire Code. The New York City Department of Buildings (DOB) filing 
procedure was thoroughly clarified in the technical document, Buildings Bulletin 2017-014 dated October 25, 2017.  

Fire engineering analysis for cantilevered buildings  

Detailed plans indicating where the cantilevered portions begin in relation to neighboring properties–as well as fire separation distance
–need to be submitted to the DOB. The fire separation distance will be measured perpendicularly from the face of the exterior wall to 
any neighboring building or tax lot line, whichever is closer. The fire separation distance will be measured individually from all exterior 
walls cantilevered over a tax lot line. Building code requirements for exterior openings (i.e., windows and doors) and opening 
protectives near lot lines must also be addressed. 

 

Pictured: Central Park Tower in 
New York City. Photo courtesy 
Lilker  



Written descriptions of the existing buildings below the cantilevered portion, as well as the proposed cantilever building (including 
detailed information regarding passive and active fire protection systems), are also required. Passive fire protection systems do not 
require any external power but rely instead on specific construction features and the use of materials, products, and building elements 
that meet well-defined fire performance requirements, such as fireproofing around structural steel. 

Devices in active fire protection systems require manual, mechanical, or electrical power. For example, a sprinkler system requires 
sprinklers to open and a water supply at a sufficient flow rate and pressure after activation to be delivered through the system. A 
smoke control system relies on roof vents that open or a mechanical system to operate when a fire is detected. A detection and alarm 
system requires electric power to operate.  

Fire engineering analysis must demonstrate that the cantilevered portions and 
surrounding building elements will withstand the anticipated effects of a “design 
fire.” A simulation or a model of the anticipated effects of the fire (convection, 
conduction, and radiation) utilizing generally accepted fire engineering principles 
needs to be included in the analysis. 

Using construction to counter the effects of a nearby fire. Illustration: Lilker 
Associates Consulting Engineers 

Design fire simulation of cantilevered buildings  

Finite element modeling and computational fluid dynamics (CFD) computer 
models may be used to simulate the design fire. The design fire is programmed 
to occur on a 92°F summer day and last a minimum of 30 minutes. The scenario 
would involve a total “burn-out” of the fuel source where all active fire 
suppression systems fail to operate in the existing building below the cantilever 
and the fire department does not respond. The model will assume optimal fire 
conditions in which the air is flowing freely through broken windows in the 
existing building facing or located directly below the cantilever. 

The design fire analysis should include the quantity of combustible materials per unit floor area (fuel load density) and the rate in 
which the fire releases energy (heat release rate, HRR, per unit area) of the existing building. The fuel load density and heat release 
rate per unit area are based on guidance documents published from the Society of Fire Protection Engineers (SFPE), National Fire 
Protection Association (NFPA), or another internationally recognized fire protection engineering organization. 

The model should account for the type of materials used for the façade of the cantilevered building and window assembly, such as 
type of glass, and the exterior wall coverings of the façade. The exterior walls, the glazing assemblies, structural elements, and 
horizontal assemblies will undergo intense failure analysis. The severity of this design fire will vary whether or not the existing building 
below has a combustible or noncombustible roof. In the case of a combustible roof, the fuel source is the existing building in its 
entirety. In the case of a noncombustible roof, the fuel source would be limited to the combustible structures and equipment located on 
the roof (cooling towers, photovoltaic systems, etc.) or the contents of the floor level below the main roof, whichever is the greater 
hazard. A minimum safety factor of 20% would be applied to any scenario.  



Existing building with combustible roof fire scenario. Illustration: Lilker Associates 
Consulting. Engineers. 

The submission documents must include a rooftop plan depicting the current conditions of 
the existing building’s roof to verify the placement of the design fire scenario. The analysis 
includes detailed plans of the adjacent existing building, elevation drawings, building 
sections, soffit details of cantilevered portions, and a site plan of the proposed building, as 
well as the adjacent building below. All rooftop features, such as equipment, bulkheads, 
openings, and other elements, need to be indicated and all relevant information provided, 
including the height of such features. Where the controlling fire is not a rooftop fire, the 
analysis will provide adequate plans to verify the location of the design fire scenario. 

Results of fire engineering analysis of cantilevered buildings 

A summary of the results from a nationally recognized and validated CFD fire modeling 
program or an equivalent calculation methodology indicates if the structure, projecting 
assemblies, exterior façade, and openings are able to withstand the anticipated effects of the 
design fire.  

The completed analysis, as well as the passive and active fire protection systems in the proposed and affected existing buildings, will 
be peer reviewed prior to submission to the DOB. The peer review will be performed by an independent, qualified, registered fire 
protection engineer to determine compliance with basic engineering principles, the New York City Building Code, and all other 
applicable laws and rules. 

In addition, the fire engineering analysis needs to include a statement from the design professional indicating that the structure passes 
the design fire simulation, and is in accordance with the New York City Building Code.  

There is more than meets the eye when it comes to cantilever design. It takes a talented team of architects  as well as structural and 
fire protection engineers to make it happen. 

About the Author 
Jose Rivera, PE, FPE, LEED AP, is an Associate Principal and Director of Plumbing and Fire Protection with Lilker Associates 
Consulting Engineers. He brings over twenty years of experience in the design of plumbing and fire protection systems for 
commercial, institutional, residential and transportation facilities. He is well versed in the evaluation of projects for constructability and 
cost—from design through construction management—including documents and contractor proposal review, site visits and detailed 
cost estimating.  As an engineer, Jose advocates having fire protection systems based on the building and functions within.  For Jose, 
a career plumbing and fire protection engineer, the ability to make buildings safer is a point of pride. Jose has worked extensively on 
many high profile projects in the New York metropolitan area. Jose holds a Bachelor of Science degree in Mechanical Engineering 
from the New York Institute of Technology. He is a licensed professional engineer in the state of New York, and is a member of the 
American Society of Plumbing Engineers and National Fire Protection Association. 



Updated FDAI Cards 
By:  Lori Greene, I Dig Hardware Blog 

If you are involved in conducting fire door inspections or educating people about fire 
door assemblies, I have updated our laminated fire door inspection cards and they 
are now available!  The cards include information about where the inspection require-
ments are found in the model codes and referenced standards, a summary of the 
NFPA 80 requirements, and a list of the 13 inspection criteria. 

If you’d like to order any of our laminated fire door inspection cards, just request them 
using this form – make sure to include your name, shipping address, and the quantity 
of cards you need.  And for more information about fire doors, vis-
it iDigHardware.com/firedoor. 



New Industry Resource: BHMA Codes in Context 
By:  Lori Greene, I Dig Hardware Blog 

The Builders Hardware Manufacturers Association (BHMA) has been working on an important project 
that will help to increase awareness of recent code changes affecting door openings.  This new 
resource will be helpful to anyone working with doors and hardware – members of the industry, 
architects, end users, code officials, and others. 

BHMA’s Codes, Government, and Industry Affairs Committee (CGIA) has participated in the code 
development process for more than 20 years, making a significant impact on the model codes and 
referenced standards.  In addition to proposing dozens of code changes, the committee monitors and 
often influences changes made by other organizations and individuals.  This work has resulted in 
more consistent interpretations of the codes, reduced confusion about the intricacies of hardware, 
and has ultimately increased safety for building occupants. 

To help educate and inform stakeholders about changes related to doors and hardware, BHMA has 
developed a new resource called Codes in Context.  The first edition has been released, which addresses changes made to the 2021 
International Building Code (IBC).  In addition to the Codes in Context summary listing key changes impacting the door and hardware 
industry, there are focus documents providing more detail on each of the topics. 

I filmed a short video for BHMA’s Spotlight Series (https://buildershardware.com/Resources/Spotlight-Series), answering some 
questions about this project.  You can find this video along with the other videos in the series on the BHMA website.  The Codes in 
Context summary for the 2021 IBC, as well as the related focus documents, can be downloaded from the site’s Codes in Context page 
(https://buildershardware.com/Resources/Codes-In-Context).  And don’t forget about the BHMA CGIA document (https://
idighardware.com/2022/11/bhma-ibc-changes-2012-to-2024/) that I shared last week, which shows some of the IBC changes for each 
edition from 2012 to 2024. 

 





If you are interested in following the Little Rock Chapter, our links are as follows (for Facebook and 

LinkedIn look for the CSI Little Rock Chapter): 

  Website: https://csilittlerock.org    

  Facebook: www.facebook.com 

  LinkedIn:  www.linkedin.com 

 

If you are interested in Joining CSI or if you are just interested in keeping up with the information 

provided by CSI, follow this link to the Institute Website Membership Pages: 

 

For Membership Information: 

https://www.csiresources.org/communities/membership/individual-membership 

 

To Join CSI: 

https://higherlogicdownload.s3.amazonaws.com/CSIRESOURCES/143a718d-6df6-484a-8a79-

76d79635b741/UploadedImages/PDFs/CSI_MembershipFormFY18.pdf 

 

To See what CSI is all about: 

https://higherlogicdownload.s3.amazonaws.com/CSIRESOURCES/143a718d-6df6-484a-8a79-

76d79635b741/UploadedImages/CSI_ResourcesCatalogFinalLowRes.pdf 
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