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President’s Thoughts
By Billy J. Mathis, FCSI, CDT

.As I put down in my most recent post to the “Covid 19 Response Team” posting in the CSI Community, I
was hoping we were approaching the end of the tunnel for this Pandemic. Then the "Delta Variant" came
along and now the "Omicron Variant" slipped in, it seems as if the light at the end of the tunnel turned out to
be someone with a flashlight shinning on the entry to a whole new tunnel. If you cut out all the political
rhetoric and the misinformation being spread, you can really boil this down to one thing. Covid 19 is here to
stay and just like the Flu, we are going to continually need to prepare ourselves for the multitude of variants
yet to come.
Look at the Flu as an example. When the "Influenza" pandemic first struck, millions died around the world.
Millions more were ill and suffering the after effects of this deadly disease. We attacked the disease and
developed a system of treatments and vaccines to fight not only the effects of the disease, but the causes
as well. Over the years since, we have taken "Flu Shots" which are the medical communities "best guess"
as to which strain will be prevalent each year. We have also developed antibodies within our own bodies
that help us mitigate the effects if we get sick. This Covid 19 disease is no different than the Flu. We have
lost our millions dead and millions ill, some still suffering after effects. We have developed vaccines to help prevent our getting sick and
if it does breakthrough the vaccines, we have treatments coming online to help mitigate the symptoms. We are developing a resistance
to the worst effects of the disease, but we will never be clear of it altogether. The main difference now is that with the Flu, people
trusted the medical field and our government; and were also willing to take the vaccines.
Today, we are bombarded by those who do not trust anyone else, by those who feel that the decision to expose themselves overrides
their responsibility to society as a whole, and some who are just scared of anything like vaccines and will believe anything put before
them, no matter how ridiculous and inaccurate it may be. So here we sit, arguing over things like masks, shots and boosters, and
mandates which are in the public interest, when we should be concentrating on keeping ourselves, our loved ones and our friends and
co-workers safe. What is our next step, only we can answer that question and only we can step up and take responsibility.
Another item to discuss is our Annual Golf Tournament. As you may well know, this tournament is our only method if raising funds to
allow the Chapter to Operate, to provide funding for members and Chapter Officers to travel to events such as the CSI National
Convention (CONSTRUCT) and the Gulf States Region Conference. It also allows us to provide funding for this newsletter, our
website, and other activities, once we can start having other activities. We have scheduled the Tournament for April 22, 2022. We
missed 2021 and I and your Board of Directors felt that we should at least schedule the event for this year. We will be looking at the
situation with Omicron and other considerations, include the Arkansas Department of Health recommendations as well as those from
the CDC. If we need to make any changes to the date, I will keep you informed. I hope this will come together this year and I can see
all of our friends and supporters out having a little fun for a change.

LIQUIDATED DAMAGES: ENFORCING DAMAGES FOR LATE COMPLETION
By Kevin O'Beirne, PE, FCSI, CCS, CCCA, CDT
This is the last in a three-part series on liquidated damages in construction contracts.
The first post in the series addressed the various types of damages and how
liquidated damages should be determined and specified. The second part presented
an example of documenting the basis for liquidated damages for late completion.
This final part addresses enforcing liquidated damages during construction
The contractor on your project is behind schedule and will not comply with the
contract times. The construction contract has a liquidated damages clause. Now
what? How does the owner get compensation for its financial damages?
“Show Me the Money!”
Before attempting to impose liquidated or other damages included in the contract, the
design professional or construction manager as advisor (CMa) should review the
owner’s contractual rights for obtaining such compensation. Many non-standard
construction contracts reviewed by this writer require the contractor, “shall pay the Owner” or, “is liable to the Owner”, or, “shall owe the
Owner” liquidated damages. “Owing” means, “I’ll pay you someday’; “shall be liable” is more clear but still does not address how the
owner obtains compensation; and “shall pay the Owner” implies the contractor will issue a check to the owner, which is unlikely in actual
practice. In all of these cases, the owner may conclude it is in a gray area where it may be obligated to continue to pay the contractor’s
progress payments, even though the contractor is beyond the contract time and the owner will ultimately be contractually entitled to
recoup damages.
Owners obviously prefer a more straightforward approach, such as the contractual right to withhold liquidated and other damages from
payments due the contractor. To this end, Paragraph 15.01.E.1.j of EJCDC C-700—2018, Standard General Conditions of the
Construction Contract, establishes:
“E. Reductions in Payment by Owner

“1. In addition to any reductions in payment (set-offs) recommended by Engineer, Owner is entitled to impose a set-off against payment
based on any of the following:
“j. Liquidated or other damages have accrued as a result of Contractor’s failure to achieve Milestones, Substantial Completion, or final
completion of the Work;”
Even when the owner has the right to withhold liquidated and other damages from payments due the contractor, a change order is
eventually necessary to officially reduce the contract price by the required amount. Because a change order typically requires the
signatures of both the owner and contractor to be effective, the potential exists for the contractor to attempt to stymie the owner’s
reduction of the contract price for liquidated or other damages by refusing to sign the change order. To avoid such situations, EJCDC C700—2018, Paragraph 11.02.B, states:

“B. If Owner or Contractor refuses to execute a Change Order that is required to be executed under the terms of Paragraph 11.02.A
[which, among other things, requires change orders to finalize changes in the contract price for owner-imposed set-offs], it will be
deemed to be of full force and effect, as if fully executed.”
Section 9.5.1.6 of AIA A201—2017, Standard General Conditions of the Contract for Construction, empowers the architect to reduce
the amount eligible for payment due to liquidated damages, as follows:
“§ 9.5 Decisions to Withhold Certification
“§ 9.5.1 …The Architect may also withhold a Certificate for Payment [to Contractor] or, because of subsequently discovered evidence,
may nullify the whole or a part of a Certificate for Payment previously issued, to such extent as may be necessary in the Architect’s
opinion to protect the Owner from loss for which the Contractor is responsible, including loss… because of
“.5

damage to the Owner or a Separate Contractor;

“.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid balance would not be
adequate to cover actual or liquidated damages for the anticipated delay;”
While AIA A201 allows the architect to reduce the eligible amount of payment to the contractor for liquidated and other damages, A201
does not allow the owner to withhold such payment on the owner’s initiative. However, as further discussed below, the architect should
never unilaterally withhold payment for such amounts without first consulting with the owner and obtaining the owner’s direction on
whether and when to withhold payment. A201 also does not address the potential for the contractor to withhold its signature from a
change order that reduces the contract sum because of liquidated or other damages.
Contractors often take exception to withholding payment. Indeed, a frequent source of contractor claims is an owner’s alleged wrongful
withholding of payment. Because the owner’s right to withhold payment for liquidated and other damages is so critical, for maximum
clarity, this writer also prefers to include the following in the Owner-Contractor Agreement, at the end of provisions on liquidated and
special damages:
“#.## Owner reserves the right to withhold from payments due Contractor under the Contract amounts for liquidated damages (if
any), special damages (if any), and performance damages (if any) in accordance with the Contract.”
To contest withholding of liquidated or other damages, the contractor’s recourse in AIA A201 is a claim. In EJCDC C-700, the
contractor may contest a set-off via a change proposal. If the contractor disagrees with the engineer’s decision on the change
proposal, the contractor may submit a claim directly to the owner.
Communication and Documentation
On many projects in which this writer has advised design professionals and owners, it is surprisingly common for there to be a lack of
documentation of construction delays. Often, “everyone” on such projects is aware the work is behind schedule, but the owner and
design professional have not affirmatively asserted their position or the owner’s rights to compensation for damages.

In such cases, it may appear the contractor proceeded without implementing substantive, corrective actions to recover the lost time.
After all, efforts to recover lost time typically result in added costs to the contractor. The contractor may proceed in a seemingly
unhurried manner expecting a forthcoming change order extending the contract times. On many such projects, the contractor may
become outraged when “suddenly hit with” news the owner might exercise its rights to contractually stipulated damages. This may set
the table for claims, counterclaims, and substantive disagreements.
While it is unlikely all contractors in all late projects can be mollified by words alone when facing withheld payment for late performance,
the owner typically has improved potential to successfully exercise their contractual rights when communication is clear, documented,
and timely, as further discussed in the next section of this blog post.
The project’s compliance with the contract times and construction schedule is a common topic at construction progress meetings. When
the project is behind schedule, discussions at such meetings and the associated meeting minutes should generally follow the advice,
presented below, for letters to the contractor concerning late performance.
The purpose of written communications on late performance is to ensure the contractor has a clear understanding of the owner’s,
design professional’s, and CMa’s position on the delays; to document the causes of delays; indicate the owner’s recognition of its rights
to damages; to furnish the contractor with an estimate of the time delay and the associated, estimated contractual damages; and to
remind the contractor of its responsibilities. Again, withholding payment for damages should never be a surprise to the contractor.
When the work is behind schedule for a prolonged period, multiple letters to the contractor may be appropriate, especially when the
delay increases. The frequency that such letters should be furnished varies, but likely not more often than once per month is sufficient,
unless significant delays occur.
To be balanced against this is the potential of over-communicating the unwelcome accusation, “You’re late, it’s all your fault and, boy,
it’s going to cost you dearly.” The written communications discussed in this blog post, regardless of how well-written, professional,
impartial, and sympathetic, may provoke the contractor and contribute to deteriorated relationships on the project. Even when the
contractor is entirely at fault for the delays, such communications are likely to be viewed as the design professional or CMa nailing the
lid shut on the contractor’s coffin while the contractor is still alive. Appropriate judgment of the dynamic situation and personalities
involved, and application of what psychologists call, “emotional intelligence”, are necessary.
Professionally Performing an Unpleasant Task

Reducing payment to the contractor from the requested amount is a very serious matter that may adversely affect the contractor’s cash
flow and ability to pay its creditors and, possibly, its relationship with its surety. It has strong potential to provoke an adverse reaction
from the contractor and may have a detrimental effect on relationships on the project. Therefore, it should never be undertaken lightly or
without careful consideration of all its likely impacts.
A design professional or CMa should never unilaterally reduce payment to the contractor, regardless of how much the contractor is, or
appears to be, behind schedule and responsible for the delays. Because of the serious ramifications of reducing payment to the
contractor, the owner must be consulted and ultimately decide whether to, and when, to withhold payment from the contractor for
contractually stipulated damages. All entities on the owner’s team should participate in the discussion: owner’s project manager and
legal counsel, design professional, CMa (if any), and owner’s program manager (if any).

Simply because the owner has a contractual right to withhold payment for liquidated or other damages does not necessarily mean the
owner must exercise its rights. Where an owner has sufficient funds, discretion is necessary in deciding whether to exercise such rights.
An owner that acquires a reputation among contractors for frequently withholding payment because of late performance may see increased bid prices on future projects. Repeated, short-term attempts to be “made whole” may result in greater long-term costs to the
owner. Finally, accrued liquidated damages may be used as a bargaining chip in negotiating other, unrelated changes with the contractor; for example, the owner may offer to waive imposing liquidated damages if the contractor agrees to drop an unrelated claim for differing site conditions.
Conversely, not clearly asserting the owner’s rights and, in certain cases, exercising its rights, may result in the owner’s later attempt to
recover such amounts possibly being deemed unenforceable; thus, the owner also should avoid having a reputation of “never” enforcing
liquidated damages. The existence of such nuances reinforces the need for the owner to consult with qualified legal counsel.

The timing of actual withholding of payment should be judged for each project. The contractor’s total liability for contractual damages
and other set-offs to which the owner may be entitled should not exceed the unpaid balance of the contract price. For example, if the
total accrued liability for damages for late completion and other set-offs is $50,000 and the unpaid balance of the contract price is
$500,000, it may perhaps be premature to start withholding payment. On the other hand, if the total accrued liability for late completion
and other set-offs is $50,000 and the total unpaid balance of the contract price is $25,000, the horse may already be partly out of the
barn.
When the owner determines that amounts for damages should be withheld from the contractor’s payments, it should not come as a surprise to the contractor. Projects almost never fall behind schedule overnight; rather, the signs and slippage are noticeable and usually
fairly obvious for some time before matters progress to the point of withholding payment. During this period, it is necessary to document
the schedule slippage via appropriate, written communications.
The design professional’s or CMa’s written communications to the contractor that the project is behind schedule and apparently may not
or will not be completed within the contract times should be:
1.
2.
3.

4.
5.
6.
7.

In writing.
Employ language and tone that is professional, guarded, impartial, and avoids controversial or unsubstantiated accusations. In
certain situations, a sympathetic tone may be appropriate.
On letterhead rather than other, less formal types of communication, like e-mail. Communications under letterhead may perhaps
be declining in popularity but nevertheless carry, in this writer’s opinion, more gravity and communicate increased formality for
important matters.
Indicate the writer’s opinion of the reasons for the delays, supported by citations of specific facts in the project record. Citations to
the contract’s allocation of risk of delays is usually appropriate, including AIA A201—2017 Section 8.3 and EJCDC C-700—2018
Paragraphs 4.05 and 11.08.
Indicate the number of days the writer believes the work will be completed beyond the contract times.
Include a reminder of the owner’s rights to liquidated and other damages, if any, in accordance with the contract and, often, a
statement of the writer’s opinion of the total amount of the contractor’s liability for such damages.
Urge the contractor to do all in its power to recover the lost time, including preparing and implementing a recovery schedule, and
to complete the work either within the contract times or, if that appears to be no longer feasible, as close to the contract times as
possible. A reminder that the contractor has full responsibility for compliance with the contract times and for construction means,
methods, procedures, sequences, and techniques, may also be appropriate.

In preparing such communications, the design professional or CMa should understand there are two sides to every story and the
contractor’s view of why the work is behind schedule may be very different from the opinions of the owner, design professional, and
CMa. That the contractor’s view may have merit must be considered impartially and, where some or all of the delay resulted from
causes beyond the contractor’s control, an appropriate change order should be promptly issued. Time extensions should not build up
for resolution in a final change order.
Taking extreme or unreasonable positions on causes of delays helps no one. Ultimately, if the parties cannot amicably resolve their
disagreement, a court or arbitrator will impartially decide the matter, after the parties have incurred significant stress, lost time,
attorneys’ fees, and other costs. It is often best for all participants to be reasonable from the outset regarding causes of delays.
The advice presented above, concerning written communications, also largely applies in oral discussions between project participants.
Whether during in-person discussions, in meetings, or on telephone calls with the contractor, the owner, design professional, and CMa
should always endeavor to be professional, impartial, and properly informed concerning project events and contractual requirements.
Alerting the Surety
When the contractor has furnished a performance bond and the work is beyond schedule, occasionally, the owner or one of its
consultants may believe it necessary to copy the contractor’s surety on written communications concerning delays. This should be done
rarely and only in extreme cases, where the work is so far behind schedule that the owner is seriously contemplating terminating the
contractor for cause. Copying the surety should never be done casually or without due consideration of its likely effect on the contractor.
The owner’s legal counsel should be involved in the decision to copy the surety on such communications.

On the negative side, copying the surety on such correspondence is likely to provoke an adverse reaction from the contractor. Because
of the indemnity agreement between the contractor and its surety, in the event the contractor is terminated for cause and the surety has
to fulfill its performance bond obligations, the contractor will be liable to the surety for the surety’s costs, which could involve the loss of
the contractor’s personal assets.
On the positive side, advising the surety of a delayed, troubled project at an appropriate time may result in the surety intervening to
assist the contractor, to avoid a termination for cause. When the surety intervenes in this manner, it often provides guidance to the
contractor and expertise in recovering the project.
Alerting the surety should be done only as the last step before the owner truly intends to exercise “the nuclear option”.
Notice of Withholding Payment
When payment to the contractor is reduced for any reason, including exercising the contractual right to withhold payment for liquidated
or other damages, it is always appropriate and, in many cases, an express, contractual obligation, for the contractor to receive formal,
written notice of the reduction. Such notice should be furnished promptly, especially when contractually stipulated time limits (often, 10
days after receipt of the application for payment) apply for issuance of such notices.

Conclusions
Before enforcing the owner’s rights to liquidated and other damages, the owner, design professional, and CMa should have a thorough
understanding of the contract’s provisions on withholding payment, the psychology of the situation and personalities involved, and
should properly document the causes of delay and its estimated consequences. In certain situations, the parties should consult their
respective legal counsels. Discussions, whether oral or written, of delays should always be professional, impartial, and based on facts.
Change orders extending the contract times should be promptly issued when the cause of the delay was outside the contractor’s
control. Failure to comply with these recommendations may result in disagreements, claims, disputes, and their related unpleasantness.
Acknowledgments: The author gratefully acknowledges Jerry Cavaluzzi, Esq., vice president and general counsel of Kennedy/Jenks
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Bidding Procedures and Equipment Procurement: A Consulting Engineer’s
Perspective
By Kevin O'Beirne, PE, FCSI, CCS, CCCA, CDT
ABSTRACT
As the Owner’s representative in the process of design, procurement, and construction, the Engineer must balance the Owner’s desires,
applicable laws and regulations, information from prospective equipment suppliers, and the Engineer’s obligations under professional
licensing laws in the preparation of the equipment specifications and associated requirements for bidding and contracting. Some of
these obligations can conflict with each other during the procurement of projects involving large process equipment.
This paper addresses how the Engineer can objectively evaluate the alternatives, obtain the Owner’s instructions and preferences, and
balance other competing interests to effectively procure equipment and associated services required for public infrastructure projects.
Also covered are effective procurement procedures and concerns on public works projects; an overview of the benefits and drawbacks,
budget considerations, and contractual terms of concern on equipment purchase contracts; practices that are fair to all stakeholders;
and considerations for complying with public procurement laws and regulations while reducing the potential for bid protests, claims, and
disputes.
KEYWORDS: Equipment selection; procurement; contracting; short-listing; purchase contracts; purchase orders; bidding; bid protests;
public work
INTRODUCTION
Virtually all capital projects for the treatment or conveyance of wastewater and water involve evaluating, short-listing, designing,
specifying, and procuring process equipment that meets the project’s needs. While this can be quite involved on a privately-funded
project, the laws and regulations that typically apply to procuring goods and services on public projects present additional challenges
and complications. Compliance with the law is mandatory, even though there are usually many other competing interests and priorities
in the procurement of equipment for public projects.
When a public owner (“Owner”) becomes emotionally-invested in selecting a particular item of process equipment, the Owner’s
professional design consultant (“Engineer”) can be placed into a challenging position between satisfying the Owner and complying with
public procurement laws and the Engineer’s obligations under professional licensing laws and regulations. On public projects, procuring
equipment is substantially more-involved than the private owner’s right to call the local industrial supply depot to obtain spare parts or
replacement units. However, such intricacies are not always fully recognized by the participants in a public works project.
For equipment manufacturers and their product representatives, the situation is complicated because their roles involve furnishing
technical information to the Engineer, while simultaneously endeavoring to encourage the Owner and Engineer to view their product
favorably to facilitate sales. Their roles morph during the bidding/pricing/procurement and construction phases, because manufacturers’
and product representatives’ responsibilities shift from the Owner and Engineer to the construction Contractor (e.g., the entity that will
pay them). Owners and Engineers do not always recognize or respect this change in the manufacturers’ and product representatives’
responsibilities.

Considering the multiple entities involved and, in some cases, their changing responsibilities, and the often not-well-appreciated laws
and regulations governing public procurements, the process of evaluating, short-listing, specifying, and procuring major equipment is—
while extremely common—often not well-implemented.
Failure to properly understand and comply with the requirements and best practices can have varying and significant consequences,
including bid protests, poor pricing and increased costs, equipment that does not operate as intended, construction-phase change
orders, claims, disputes, damaged relationships, and other problems.
Despite its complexities and adverse consequences, this topic has not received significant, popular attention in the industry. Some white
papers on equipment procurement (LaVelle, et. al., 2011; AMSA-WWEMA, 2001; WWEMA, 2008) are prepared by industry
organizations with a proprietary interest. Others (such as Anderson, 2013; Baird, 2011 and 2013; and Cohen, 2013) advocate best
practices but do not address the complexities of the procurement process and the need to comply with public procurement laws.
Relatively little attention has been focused on the topic by design professional organizations. Industry organizations such as the Water
Environment Federation and American Water Works Association have occasionally published works on the topic (such as Wallis-Lage,
et. al., 2006), but have not emphasized best-practices for equipment procurement. Of course, the devil is frequently in the details of how
the process is implemented.
Although many participants in the public procurement process treat legal aspects as a “black box” that is to be considered and
interpreted only by attorneys—and this paper certainly does not suggest that readers practice law without a license—obtaining and
reading sources intended for attorneys can provide extremely-useful insight to the process of evaluating, short-listing, and procuring
equipment on public projects; a good starting point are the publications, including a quarterly journal, of the American Bar Association’s
Section of Public Contract Law.
This paper is based on “engineered equipment”, meaning that the equipment is
not readily- available “off-the-shelf” and that requirements for the equipment’s
performance and quality are determined by an independent design professional
(“Engineer”) retained by the Owner, where the Engineer is retained for design,
bidding, and the construction phase. Furthermore, this paper is regarding
equipment procurement on publicly-funded projects under the design / bid / build
project delivery method, which is still the prevalent form of delivery for public
works in the United States. This paper’s principles also apply to design/build
project delivery where the Owner requires the Design/Builder to advertise and bid
its principal subcontracts and procurements of materials and equipment.

Figure 1 - Tripartite Contractual Relationships for
Design/Bid/Build Project Delivery

Projects implemented under the design/bid/build delivery method typically have a tripartite contractual relationship structure, as
presented in Figure 1. In Figure 1 and throughout this paper, the term “supplier” means a manufacturer or equipment product
representative who has a contract with either the Contractor or a subcontractor of any tier.
GENERAL CONCEPTS
Laws and Regulations Governing Public Procurements
For the successful procurement of equipment and a successful project, an understanding of the laws and regulations applicable to the
public bidding and contracting (collectively, “procurement”) process is critical. Two general approaches are available for the
procurement of process equipment.
The equipment is purchased by the construction Contractor retained by the Owner. In this scenario, the project jurisdiction’s laws and
regulations governing construction apply to the Owner-Contractor relationship. Accordingly, the construction bidding documents
prepared by the Engineer, in consultation with the Owner’s legal counsel, must incorporate procedures that comply with such laws and
regulations.
The equipment is purchased directly by the Owner (as “Buyer”) from a supplier (“Seller”) without an intermediary (Contractor). In this
scenario, construction laws and regulations do not apply because such transactions do not involve installation at the construction site.
Rather, laws and regulations governing the purchase of goods apply. Forty-nine states in the United States, plus the District of
Columbia and several U.S. territories use a version of the Uniform Commercial Code for transactions of goods and services, whereas
Louisiana uses a version of Napoleonic Code.
The Uniform Commercial Code (UCC) is a uniform body of laws developed to simplify,
clarify, and modernize state laws relating to many business transactions by making
such laws consistent with accepted commercial practices, and intended to make them
uniform from state to state. The UCC has ten articles and is over 800 pages in length.
UCC Article 1 contains an introduction and definitions. UCC Article 2 establishes rules
governing contracts for the sale of goods (e.g., materials, equipment, and supplies), as
opposed to construction and other service or task-oriented contracts. The other eight
UCC articles are not directly relevant to sales of equipment or other goods. The UCC
(or other applicable code) applies to all transactions, public and private.
While the UCC has its greatest relevance to purchase transactions that are not
accompanied by comprehensive written terms and conditions, the specific provisions of
a purchase contract can supersede the version of the UCC applicable to the
transaction. As best practice, well-prepared purchase contracts should be consistent with the
provisions of the UCC’s (or other applicable code’s) provisions and terminology and should
customize and clarify the code’s provisions, rather than supplanting them.

Figure 2 – Installing a RBC at
Corry, Pennsylvania

It is important for Engineers and public Owners preparing bidding documents that include the purchase of equipment to understand and
comply with the applicable laws and regulations. Such compliance may occasionally run counter to the wishes of the Owner’s personnel
with the greatest vested interest in the project, who often seek to limit competition to the one or two manufacturers that they desire
most. As resources, in every state numerous online papers and information are available that provide guidance on public procurement
laws, and all states have their laws and regulations online, including the version of the UCC (or other code) in effect. Summary
information on Article 2 of the UCC is available on many websites and in EJCDC® P-001, Commentary on the EJCDC Procurement
Documents (EJCDC, 2010).
Differences between Public and Private Contracting

Procurement methods depend on whether the project is publicly or privately funded; a high-level overview of the differences in methods
is presented in Table 1, which applies to both procurement of materials and equipment and construction services:
Table 1 – Summary of Differences between Public and Private Contracting

Approach

Procurement Method

Acceptable?

Method of Selection

Public

Private

Typically public advertisement, open to
all qualified and interested prospective
bidders

Either public advertisement or private
invitation to one or more proposers or
bidders

Bidding (in most states) on specific
scope, where the bid’s primary element
is the proposed price. Some
jurisdictions allow “best-value” bidding.
Bidding requirements should apply
equally to all interested entities.

Proposals, with possible negotiation of
scope, price, and/or time

Allowed in some jurisdictions under
specific rules; process to qualify typically
must be open

May be restricted to invited bidders or
proposers (Owner’s preference)

Usually, lowest responsive bid from a
responsible bidder; objective criteria

Owner may select Owner’s preference;
criteria may be subjective

Table 1 highlights that the public procurement process is much-more formal and regimented than is typical on private projects. In private
work, the Owner has the latitude to award the contract to whichever entity is deemed to be in the Owner’s best interest and there is no
need to explain to third parties the rationale for the award.
For each project, the applicable laws and regulations should be reviewed by the Owner, Engineer, and the Owner’s legal counsel, and
requirements that comply must be incorporated into the bidding documents. Ultimately the Owner and its legal counsel must decide
what laws and regulations apply to each procurement and what steps are needed to comply.
In addition to the public procurement requirements that are common among jurisdictions, many jurisdictions have their own, unique laws
that affect public procurements; sometimes such requirements can have affect equipment evaluations and “short-listing”, and
preparation of the bidding documents. For example, in recent years the United States federal government has included “buy American”
requirements in various appropriations. The Commonwealth of Pennsylvania, via its Steel Products Procurement Act (73 P.S. §§ 1881
et. seq.), requires, with limited exceptions, that products fabricated of “steel” (as defined by the act) have a domestic source. To comply
with such requirements, the project’s construction documents must specify only materials and equipment that comply with those unique
laws and regulations. In these examples, it could be considered at best disingenuous to bidders and the Contractor (or Seller/supplier)
to specify foreign products and then later cite and enforce a requirement elsewhere in the contract that only domestic products are
acceptable. Indeed, such might be grounds for a claim by the Contractor.
Thus, ensuring compliance with applicable laws and regulations is an important obligation of the Owner, Engineer, and the Owner’s
legal counsel.

The Purpose of Public Procurement Laws
The overriding intent of public bidding and contracting requirements is to provide the required materials, equipment, and/or services at
the lowest available price, to benefit the public entity’s ratepayers/taxpayers. Attempts to circumvent either the spirit or letter of the law
are counter to the purpose of public procurement requirements. Such laws are not intended to obtain for the Owner or their facility
manager a particular, preferred equipment item.
Ideally, each public procurement to acquire the materials, equipment, and services should result from a detailed, thorough evaluation of
what is required for the project’s success. This necessitates clearly-indicated requirements for quality, quantity, and qualifications in
public bidding and contracting documents. Optimally, each word, requirement, inclusion of a reference standard, or other provision that
in some way limits or reduces competition should be logical, defensible, and in the interest of the public and the project. Any
requirement that is counter to these principles should be excluded from public bidding documents.
Defining specific requirements for quality, quantity, and qualifications (if any) will inevitably reduce competition. Ideally, quality should be
balanced against price to arrive at an optimum point that appropriately satisfies the public need.
Open, Free Competition
The key to achieving the lowest price for the benefit of the public is competition. In a free- market economy, greater competition
theoretically results in lower pricing. Thus, unnecessarily reducing competition is counter to the intent of the law.

This is codified in public procurement laws such as those of the states of New Jersey and North Carolina, which either prohibit or significantly discourage proprietary specifying (e.g., specifying a particular manufacturer and/or model). Furthermore, the United States Department of Agriculture’s Rural Utility Service has a longstanding published policy (current edition: USDA/RD, 2012) of requiring “open,
free competition” which prohibits closed-proprietary specifying on the public projects for which it provides funding or financing.
Open, free competition does not mean that quality is unimportant, and some limiting of competition is inevitable and necessary to ensure quality. Rather, quality requirements need to be carefully considered and balanced against their associated costs, while endeavoring to maximize competition and minimize the life-cycle costs of the subject public improvement.
Competition is intended to help obtain low pricing. The intent is not to get the Owner, their facility manager, or their maintenance superintendent a specific item they prefer, nor is it for the Engineer to add or eliminate certain manufacturers or product representatives because of current good relationships or adverse prior experience.
Another principle of obtaining the best pricing for the public is fair, transparent, good-faith dealing between all the project stakeholders.
Relative to equipment procurements, this involves giving all players in the market a fair shot, prompt, effective communication, and fair
dealing. While this may result in a modest investment of additional time, it sets the stage for fair dealing on all projects and procurements by the Owner, and sets a good pattern that promotes effective, fair pricing on other procurements by the Owner. In contrast,
closed-door deals, unfair competition, and ineffective or delayed communications are likely to reduce competition, which in turn usually
drives up pricing over the long term.
The Engineer’s Obligations
Most standard-form professional services contracts, whether those by the Engineers Joint Contract Documents Committee (EJCDC) or
the American Institute of Architects (AIA) or others, impose on the design professional an explicit obligation to comply with laws and
regulations. Another important consideration is the Engineer’s canon of ethics, reflected in applicable licensing laws and regulations in
some jurisdictions, to act as follows (Peeler, 2004):
x
Holding paramount the public health, safety and welfare in all activities.
x
Performing services only in the individual’s areas of competence.
x
Issuing public statements and reports only in an objective and truthful manner, and including all relevant and pertinent information.
x
Acting as a faithful agent or trustee for each employer and client.
x
Avoiding deceptive acts.
x
Not accepting financial or other valuable compensation from contractors or equipment suppliers.
The Engineer aspires to comply with laws and regulations and act ethically and with proper, professional judgment. The Engineer faces
a dilemma when the Owner or others direct the Engineer to do something to the contrary. Where the Owner directs the Engineer to engage in practices that are unclear relative compliance with laws, regulations, or licensure obligations, the Engineer should do one or
more of the following: (i) seek advice from its own legal counsel; (ii) obtain clarification from the jurisdiction’s professional licensing

board; and/or (iii) indicate to the Owner in writing that such direction may be non-compliant along with the likely consequences of such
non-compliance. A copy of the Owner’s direction should be retained in the Engineer’s file, although the Engineer has final responsibility
for complying with laws and regulations governing the practice of professional engineering.
Compliance with laws governing public procurements may not be within the Engineer’s obligations (if, for example, the Owner directs
the Engineer to sole-source certain equipment without due process and the Engineer believes that open competition is required). Approval of the final bidding and contracting requirements is the duty of the Owner in conjunction with their legal counsel. However, the
Engineer should never engage in practices that the Engineer knows are non-compliant with laws and regulations and/or that may prejudice the Engineer’s professional licensure.
Correspondingly, the Owner should recognize, understand, and respect the Engineer’s contractual and licensure obligations.
Product representatives and manufacturers should likewise be familiar with the Engineer’s contractual and licensure obligations, and
should refrain from engaging in sales efforts intended to undermine or inappropriately influence the Engineer during the project. To do
so is contrary to the public good.
Summary of Introductory Concepts
Thus, to summarize, basic concepts of public procurements include:
x

Comply with applicable laws and regulations.

x

Endeavor to reduce the potential for bid protests and construction claims.

x

Obtain the quality reasonably required for the project.

x

Engage in procurement practices that treat all participants properly.
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Code Update: Elevator Lobby Exit Access Doors
By: Lori Greene, I Dig Hardware Blog

Security at elevator lobbies can be difficult to facilitate, and the model
codes handle this application in two different ways, adding to the
confusion. If we imagine a tenant space in high-rise building, there is
typically a desire to prevent access from an elevator lobby to the office
suite after hours. On the other hand, building occupants who may be in
the elevator lobby need a path of egress; in most cases, the elevators
do not qualify.

Some elevator lobbies have direct access to a stairwell, which would
typically serve as the means of egress, but in many buildings, people
may have to leave the elevator lobby to find an exit stairwell. This
creates a conflict between security for the tenant space, and egress for
the elevator lobby.
NFPA 101
For many years, NFPA 101 – Life Safety Code, has included a
section that allows elevator lobby doors to be electrically locked if
certain criteria are met. In the 2021 edition, this section is 7.2.1.6.4 – Elevator Lobby Exit Access Door Assemblies Locking. This
section mandates the following:
x

x This application must be permitted by the occupancy chapter applicable to the building.
x Electrified hardware used on these door openings must be listed in accordance with UL 294 – Standard for Access Control System
Units.
x The building must be protected throughout by an approved, supervised automatic sprinkler system, and waterflow in the sprinkler
system must initiate the building fire alarm system.
x The elevator lobby must be protected by an approved, supervised smoke detection system, and detection of smoke must initiate the
fire alarm system and notify building occupants.
x Initiation of the building fire alarm system by a means other than manual fire alarm boxes must unlock the electrified lock on the
elevator lobby door.
x The electrified lock on the elevator lobby door must unlock upon loss of power to the electrical locking system.
x After being unlocked, the door must remain unlocked until the fire alarm system has been manually reset.
x If the door remains latched after it is electrically unlocked, the hardware to release the latch must be mounted on the door.
x A two-way communication system is required, which will allow communication between the elevator lobby and a central control point
that must be constantly staffed by people who are capable, trained, and authorized to provide emergency assistance.

I Codes
Current and past editions of the International Building Code (IBC) do not include a section similar to the one found in NFPA 101. The IBC states: “Elevator lobbies shall be
provided with not less than one means of egress complying with Chapter 10 and other
provisions in this code.” In practice, this means that when an elevator lobby does not
have direct access to an exit stairwell, the elevator lobby door must allow egress in a
way that is code-compliant. The door could allow free egress out of the elevator lobby,
or be equipped with an exit alarm to deter egress. In some use groups, a delayed
egress lock could be used, but that is the most restrictive application that would be allowed by the IBC. After 15 seconds, the delayed egress lock would allow access to the
tenant space.
Because of the need for security on these doors, several states and local jurisdictions
have modified the IBC to include a section similar to the one found in NFPA
101. These modifications demonstrate the need for a code change addressing elevator lobby doors, to ensure consistency and a balance of life safety and security. The Builders Hardware Manufacturers Association
(BHMA) submitted a proposal addressing elevator lobby doors for the 2024 ICC code development cycle (E56-21), which has been approved as modified by a floor modification. The new section will be included in the 2024 IBC, and will be applicable when this edition
has been adopted in a project’s jurisdiction. Prior to adoption, the new section could be used as the basis for a code modification request submitted to the AHJ.
According to the 2024 IBC, doors leading from an elevator lobby to a tenant space may be electrically locked, preventing access from
the elevator lobby to the tenant space, if the following criteria are met:
x The path of travel for all building occupants to at least two exits must not be required to pass through the elevator lobby.
x The building must be equipped throughout with an automatic sprinkler system and a fire alarm system. The elevator lobby must be
provided with an automatic smoke detection system.
x Activation of the fire alarm system must automatically unlock the lock to allow egress from the elevator lobby, and the lock must remain unlocked until the fire alarm system is reset. Activation of the fire alarm system by a manual fire alarm box is not required to unlock the door.
x The electric lock must unlock upon loss of power via a switch located at the fire command center, security station or other approved
location.
x A two-way communication system must be installed in the elevator lobby adjacent to the door with the electrified hardware. The
communication system must be connected to an approved, constantly attended station that has the capability of unlocking the door.
x Emergency lighting must be provided on both sides of the electrically locked door.
The door locking system units must be listed to UL 294.

Code Update: Emergency Release Methods for Stairwell Reentry
By: Lori Greene, I Dig Hardware Blog

The 2024 code development cycle is well under way, and some changes to the 2024 International Building
Code (IBC) affecting doors and hardware have already been approved. While some of these changes will
not apply until the 2024 code is adopted in a project’s jurisdiction, others are clarifications that may be used
right way to help with more consistent interpretations of the requirements.
Two of the approved changes affect the locking of stairwell doors; ICC Proposals E47-21 and G61-21 were
approved as modified by floor modifications during the committee action hearings.
The IBC currently requires all doors leading to a stairwell to allow building occupants to leave the stairwell if
it should become compromised during a fire by smoke and flames or by firefighters and equipment. To
facilitate stairwell reentry, doors may have passage sets or fire exit hardware with non-locking lever trim (no
lock on either side of the door), or doors may have electrified locks or electrified lever trim for fire exit
hardware on the stairwell side. During a fire, the electrified lever on the stair side of the door is intended to
be unlocked remotely without unlatching, allowing building occupants to open the door from within the
stairwell to find another exit or wait for assistance.
In the 2021 and prior editions of the IBC, electrically-locked stairwell doors are required to be unlocked by a switch located at the fire
command center or inside the main entrance of the building. But what if the fire department has not yet arrived to activate the
switch? And what happens to the locks if there is a loss of power? For this application, the hardware industry typically uses fail safe
locks which automatically release upon loss of power, but this was not specifically mandated by past editions of the code.
This will be resolved in the 2024 IBC, where locks on the stair side of stairwell doors must be capable of being unlocked simultaneously
without unlatching, when any of the following conditions occur:
x A signal from the fire command center, if present, or a signal by emergency personnel from a single location inside the building’s
main entrance
x Activation of a fire alarm signal (where present) in an area served by the stairwell
x Power failure to the electric lock or locking system
This change will ensure the highest level of safety with regard to stairwell reentry and will be consistent with what has already been an
industry best practice. In addition, it will align the fire alarm release requirement of the IBC with that of NFPA 101 – Life Safety
Code. While NFPA 101 requires these locks to be unlocked upon activation of the fire alarm system, prior editions of the IBC did not
reference fire alarm activation in this section and relied on the switch at the fire command center to be activated by fire department
personnel.

Fix-it Friday: Double Trouble
By: Lori Greene, I Dig Hardware Blog

Tim Edwards of The Flying Locksmiths sent me today’s Fixed-it Friday photo, after seeing this door at a
mall in Illinois. My question is…why would this happen? Most people don’t want to pay for one panic device, let alone two! Any ideas?

Fixed-It Friday: An Off-the-Shelf Fix
By: Lori Greene, I Dig Hardware Blog

One thing I really love about the community that has been created around iDigHardware is that people still
participate after they retire. I guess maybe some of the retirees are out fishing or playing golf, but many of
them continue to visit the site and often send me photos to post for Wordless Wednesday or Fixed-it Friday. Today’s Fixed-it Friday photo was sent by a retired fire marshal, who seems to be finding a lot more
photos to share now that he’s got plenty of leisure time and isn’t responsible for the problems he sees.
In this hardware store, it looks like they found a surface bolt from their stock to solve a perceived security issue (while also creating an egress problem). And before you even get to the door to figure out how to unlatch it, you have to get past the kitty litter box. That might be enough of a deterrent for me right there.

Fix-It Friday: Shimming 101
By: Lori Greene, I Dig Hardware Blog

Tim Weller of Allegion sent me today’s Fixed-it Friday photos of a fire door assembly. Most of you will remember that NFPA 80 allows the use of STEEL shims when shimming a door so the assembly complies
with the clearance requirements of the standard. If you’re not familiar with shimming practices, there are
complete instructions in this article from Laura Frye Weaver called ‘The Art of Shimming a Door.’ (https://
idighardware.com/2020/11/the-art-of-shimming-a-door/)
It looks like this installer wasn’t aware of the requirements of NFPA 80…

Wordless Wednesday: Zip It
By: Lori Greene, I Dig Hardware Blog

Barry Dean of IML Security Supply sent me today’s Wordless Wednesday photos, and I have no
words. Really. None. #wordless

Wordless Wednesday: Bus Stop
By: Lori Greene, I Dig Hardware Blog

Jen Boggs of Mulhaupt’s sent me today’s Wordless Wednesday photo, taken in a small
toy store. I know that egress problems in retail stores are not uncommon, but this one has
me shaking my head. #wordless

What I Learned From CSI - P-traps, S-traps, and Bottle-traps—Oh My!
By: Gary Bergeron, CSI, CCS, GSR Technical Chair

Sewer gases are one of those items that most people smell almost every day, but seldom discuss in polite
company. Recurring sewer gas odors are often due to a dried-out sewer trap, but many people outside of the
construction industry are not familiar with how they work. The article below details several types of traps and
common problems associated with them.
Most of today’s modern plumbing fixtures include a “trap” in the waste line to prevent sewer gases from entering the
building. The P-trap under your bathroom or kitchen sink contains two 90-degree joints with the horizontal overflow
pipe and gives the entire assembly the shape of the letter “P”. P-traps are also located under your bathtub, shower
drain, and washing machine box, but they are concealed from view under the floor or behind the wall surface. The P-trap fills with water
as the fixture is used and provides a water seal system to allow the drain water to flow to the sanitary sewer and, also, prevents the
release of sewer gases (aka siphoning). If the air pressure is balanced inside the drainage system, siphoning is less likely since the
negative pressure for siphoning doesn’t occur. P-traps and the waste arm that enters the wall cavity are often white PVC but are also
available in 17-gauge tubular brass with a chrome finish and chrome nut hardware. The bottom of the chrome P-trap often includes a
removable cleanout plug intended to retrieve items that are dropped down the drain. However, a 17-gauge tubular P-trap often
corrodes, leaks the water seal, and allows sewer gas odors into the building. Some manufacturers offer a semi-cast P-trap with a rough
chrome finish that has a longer lifespan than the tubular type because it has more robust construction.

P-traps under floor drains in public restrooms in commercial buildings often
evaporate because water does not flow into them on a regular basis. The dried-out P
-trap at the floor drain allows sewer gases to enter the building. In years past, many
plumbers would pour mineral oil or vegetable oil into the floor drain trap to minimize
evaporation, but this method did not keep sewer gases from entering for a long
period. Commercial plumbing fixture companies have devised several types of “trap
primers” to keep water flowing into the floor drain. One manufacturer has a device
(Prime-Eze) attached to an adjacent lavatory and piped underground to divert some
wastewater into the floor drain. Another manufacturer has a device (Prime Perfect)
connected to the domestic water line that senses the pressure difference each time
an adjacent fixture is used and directs a small amount of clean water via piping into the floor drain.

A different floor drain trap protection device used with P-traps are Proset or RectorSeal
which don't use stored water. The trap guard allows water to pass but closes after the
water flow to prevent sewer gases from entering the building.

BOTTLE TRAPS are another type of trap preferred by interior designers for their “sleek” look.
They are often installed under modern lavatories when they are exposed to view. They are like P
-traps in function, but the inner tube requires frequent cleaning to operate well.

Many older 20th century structures include S-TRAPS instead of modern P-traps, but S-traps
are prohibited by current plumbing building codes. S-traps often route wastewater directly
through the floor instead of into the wall cavity like a P-trap. When a full sink basin is drained, Straps tend to siphon the wastewater seal and leave the drainpipe dry which allows sewer gas to
enter the building. Sewer gas can include methane, hydrogen sulfide, and ammonia which is
not only smelly, but can be explosive in the correct concentrations. Vermin such as insects and
small rodents can enter through a dry trap. A toilet includes an integral trap and is an S-trap
which is visible on the side of the fixture if you observe it close
enough. The S-trap works on a toilet because the water continues to
fill the toilet bowl while the tank fills up.

Stayed “tuned” for part two of traps with what everyone wants to know in the next newsletter.

If you are interested in following the Little Rock Chapter, our links are as follows (for Facebook and
LinkedIn look for the CSI Little Rock Chapter):
Website: https://csilittlerock.org
Facebook: www.facebook.com
LinkedIn: www.linkedin.com
If you are interested in Joining CSI or if you are just interested in keeping up with the information
provided by CSI, follow this link to the Institute Website Membership Pages:
For Membership Information:
https://www.csiresources.org/communities/membership/individual-membership
To Join CSI:
https://higherlogicdownload.s3.amazonaws.com/CSIRESOURCES/143a718d-6df6-484a-8a7976d79635b741/UploadedImages/PDFs/CSI_MembershipFormFY18.pdf
To See what CSI is all about:
https://higherlogicdownload.s3.amazonaws.com/CSIRESOURCES/143a718d-6df6-484a-8a7976d79635b741/UploadedImages/CSI_ResourcesCatalogFinalLowRes.pdf

LITTLE ROCK CHAPTER INFORMATION
Chapter Officers
President:
President-Elect:
Immediate Past President:
Secretary:
Treasurer:
Directors
Operations
Honors
Membership
Education / Certification
Chapter Info

T

Billy J. Mathis, FCSI, CDT
Melissa Aguiar, CSI, CCS, CDT, SCIP
Open
Melissa Aguiar, CSI, CCS, CDT, SCIP
Billy J. Mathis, FCSI, CDT
Rachal Belanger, CSI
Melissa Aguiar, CSI, CCS, CDT, SCIP
Carlie Massery, CSI
Open

Chapter Website:

https://csilittlerock.org

Chapter Newsletter:

SpecWork

Chapter Meeting Day and Time:

2nd Wednesday of Each Month unless otherwise specified by the
Chapter President

Chapter Board Meeting Day and Time:

1st Friday of each Month unless otherwise specified by Chapter
President
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